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Reimbursing Legally Responsible Individuals 
 

Item 304 PPPP of the 2022 Virginia Acts of Assembly 
Contingent on approval by the Centers for Medicare and Medicaid Services (CMS), the Department of Medical Assistance 
Services (DMAS) shall allow legally responsible individuals (parents of children under age 18 and spouses) to provide 
personal care/personal assistance services and be paid for those services when circumstances prevent an individual from 
being cared for by a non-parent caregiver. Any legally responsible individual who is a paid aide or attendant for personal 
care/personal assistance services shall meet all the same requirements as other aides or attendants. The department 
shall have the authority to implement these changes effective July 1, 2022, and prior to completion of any regulatory 
process to effect such change. 

 
▪ Virginia's Appendix K remains active to November 11, 2023, six months after the end of the Federal PHE. The 

legally responsible individuals currently being reimbursed for personal care services will be authorized to do so 
until the end date of the Appendix K. 

 
▪ Appendix K did not require states to respond to permanent CMS standards for approval to reimburse legally 

responsible individuals. Any legally responsible individual who met the requirements to be a personal care 

attendant was approved to provide the service. 

 
▪ CMS approval is required to make the flexibility permanent and requires the state to develop program 

requirements. 
 
 

CMS Standard Proposed Program Requirement Rationale 

How does the state 
distinguish extraordinary 
care from ordinary care 
and state any limitations 
of the circumstances 
under which payment 
will be authorized 

Extraordinary care is care above and 
beyond what the parent/spouse is 
obligated to provide; there must be 
objective written documentation that 
demonstrates there are no 
service/provider alternatives presented at 
the time-of-service authorization. 

CMS requires that care provided by a 
legally responsible individual be care that is 
above what they would be obligated to 
provide due to their role as a legally 
responsible individual. 

Limitations on the 
amount of services for 
which payment will be 
made 

Reimbursement can be made up to 40 
hours per week. (CMS has cited this as a 
potential safeguard for legally responsible 
individuals serving as paid caregivers.) 

 
Respite is not available when the legally 
responsible individual is the reimbursed 
caregiver, as respite is for the unpaid 
primary caregiver. 

CMS has cited 40 hours a week as a 
potential safeguard. Research of other 
states revealed that this limit is common. 

 
Respite is defined as services for the “relief 
of the unpaid primary caregiver.” In this 
case, the primary caregiver would be paid. 
Additionally, based on the demonstration 
that there are no alternatives, there would 
be no one available to provide respite. 

How it is established 
that the service provided 
by the legally 
responsible individual is 
in the best interest of 
the participant 

There must be objective, written 
documentation presented at the time of 
the service authorization that there are no 
other viable service/provider alternatives. 

Providing justification at the point of 
service authorization allows a level of 
assurance that all options have been 
explored and that reimbursing the 
parent/spouse is the best option for the 
member. Otherwise, funds would have to 
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  be retracted upon post-payment review if 
the documentation is not sufficient. 

How it is determined 
payments are made for 
services rendered 

Legally responsible individuals must be 
employed by a licensed 
enrolled/credentialed personal care 
agency that will provide the family with 
support from an RN or a licensed DBHDS 
provider agency's supervisor (DD waivers 
only) who will perform in-home visits at 
least quarterly and be a resource for the 
family. This will ensure that the plan of 
care/plan for supports is monitored 
adequately, and the participant's needs 
are met, as well as providing the legally 
responsible individual access to enhanced 
training for the necessary extraordinary 
care. Employer conflicts of interest 
inherent in consumer direction (i.e., one 
parent, serves as the EOR, and the other, 
the employed attendant) will be 
alleviated. 

Provides support from a licensed provider 
and quarterly in-home visits by a RN or 
DBHDS licensed provider agency’s 
supervisor which ensures the plan of 
care/plan for supports is adequately 
monitored and the participant’s needs are 
met. 
Provides an avenue for enhanced training 
of the legally responsible individual by the 
agency provider. 
Perceived employment conflict of interest 
that would be present through consumer 
direction is alleviated (i.e., one 
parent/spouse serving as the employer 
hiring the other parent/spouse). Review of 
other states which permit legally 
responsible individuals to be employed 
through consumer direction most often use 
the Agency with Choice model that has a 
third-party agency act as the employer. 
Many states permit legally responsible 
individuals to be reimbursed only through 
agency directed services. 

How will the state 
monitor services 

Services will be reimbursed through a 
licensed enrolled/credential personal care 
agency. The agency will monitor services 
when conducting quarterly in-home visits 
by an RN or DBHDS licensed provider's 
supervisor. The state will conduct targeted 
quality reviews of the services. 

The licensed agency will have the 
responsibility of quarterly in person 
monitoring. DMAS will also conduct quality 
reviews for additional oversight. 

 


